United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, DC 20240

APR 09 2014

Dear Tribal Leader:

On February 21, 2014, we sent you a letter that included the dates, times and locations for two
listening sessions on the Bureau of Indian Affairs’ (BIA) Indian Child Welfare Act (ICWA)
Guidelines for State Courts. We are pleased to announce an additional listening session via
conference call on the ICWA Guidelines to be held on April 24, 2014, from 1:30 p.m. to

3:00 p.m. (EST). You may participate by dialing (800) 619-2487 using passcode: 4969328.

As stated in my previous letter, recent developments have heightened the profile and confirmed
the importance of the 1978 ICWA. Shortly after the passage of ICWA, almost 30 years ago, the
BIA published a document, Guidelines for State Courts (Guidelines), for state court
implementation of ICWA in Indian child custody proceedings. In response to the recent critical
1ssues regarding ICWA, I have directed my staff to reexamine the Guidelines. We respectfully
request your input on these Guidelines, as you, your judges, counsel, ICWA staff, social workers,
and tribal members have first-hand experience with their implementation.

For your convenience, the Guidelines for State Courts are enclosed and are also available at
www.bia.gov. We are particularly interested in your answers to the following questions:

1. Are the Guidelines helpful in furthering the goals of the ICWA in state court
proceedings? Please provide specific examples where the Guidelines have and have not
been helpful.

2. Should the Guidelines be revised? If so, what revisions would make the Guidelines
more helpful?

3. Should BIA provide training or guidance for tribes on the tribes’ role in ICWA
compliance?

4. What role, if any, should BIA have in the ICWA agreement process between tribes
and states?

5. Should BIA make any revisions to its regulations implementing ICWA (found at

25 CFR 23, governing notice of involuntary child custody proceedings, payment for
appointed counsel in state courts, grants under Title II, and assistance to state courts)? If
so, what revisions should it make?



Please submit all comments by April 30, 2014, to comments@bia.gov. We look forward to
learning your views on these important issues. Should you have any questions, please contact
Ms. Rodina Cave, Senior Policy Advisor to the Assistant Secretary—Indian Affairs, at

(202) 208-7163 or Rodina.Cave@bia.gov.

Sincerely,
]

vin/Kl. Washburn
sisfant Secretary — Indian Affairs

Enclosure
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DEPARTMENT OF THE INTERIOR
Bureau of indian Affairs _

Guidelines for State Courls; Indian
Child Custody Proceedings

This notice is published in exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

There was published in the Federal
Register, Vol. 44, No. 79/Monday, April
23, 1979 a notice entitled Recommended
Guidelines for State Courts—Indian

pertained directly to implementation of
the Indian Child Welfare Act of 1978,
Pub. L. 95-808, 92 Stat. 3069, 25 U.S.C.
1901 et seq. A subsequent Federal
Register notice which invited public
commeént concerning the above was
published on June 5, 1979. As a result of
comments received, the recommended
guidelines were revised and are
provided below in final form.
" Introduction
Although the rulemaking procedures
-of the Administrative Procedures Act
have been followed in developing these
guidelines, they are not published as
regulations because they are not
intended to have binding legislative
effect. Many of these guidelines
represent the interpretation of the
Interior D t of certain
provisions of the Act. Other guidelines
provide procedures which, if followed,
will help assure that rights guaranteed
by the Act are protected when state
courts decide Indian child custody
matters. To the extent that the
Department’s interpretations of the Act
are correct, contrary in tations by
the courts would be violations of the
Act. If pracedures different from those
recommended in these guidelines are
adopted by a state, their adequacy to
protect rights guaranteed by the Act will
have to be judged on their own merits.
Where Congress expressly delegates
_ to the Secretary the primary
responsibility for interpreting a statutory
term, regulations interpreting that term
have legislative effect. Courts are not
free to set aside those regulations simply
because they would have interpreted
that statute in a different manner. -
Where, however, primary responsibility
for interpreting a statutory term rests
with the courts, administrative
interpretations of statutory terms are
given important but not controlling
significance. Batterton v. Francis, 432
USS. 416, 424425 (1977). . _
In other words, when the Department
writes rules needed to carry out

- res| i

s

ponsibilities Congress has i
imposed on the Department, those-
are binding. A violation of those rules is
a violation of the law. When, however,
the Department writes rules or
guidelines advising some other agency
houL it should carry out ?msibﬂiﬁes
explicitly assigned to it by Congress,
thoseriorgﬂdelinammt,by
themselves, binding. Courts will take
what this Department has to say into
account in such instances, but they are
free to act contrary to what the

has said if they are
convinced that the Department’s

guidelines are not required by the
statute itself.

Portions of the Indian Child Welfare
Act do expressly delegate to the i
Secretary of the Interior Fesponsibility
forintérpreting statutory language. For
example, under 25 U.S.C, 1918, the
Secretary is directed t0 determine
whether a plan for reassumption of

"jurisdiction is “feasible” as that term is

used in the statute. This and other areas
where responsibility for
implementing portions of the Act rest
with this Department, are covered in
regulations proraulgated on July 31, 1979,
at 44 FR 45092.

_ Primary responsibility for interpreting
other used in the Act, however,
rests with the courts that decide Indian

" child custody cases. For example, the

legislative history of the Act states
explicitly that the use of the term “good
cause” was designed to provide state
courts with flexibility in determining the
disposition of a placement proceeding
invelving an Indian child. S. Rep. No.
95-507, 85th Cong., 1st Sess. 17 (1977).
The Department's interpretation of
statutory language of this type is
published in these gnidelines.

Some commenters asserted that
Congressional delegation to this
Department of anthority to promulgate
regulations with binding legislative d-—
effect with respect to all provisions
the Act is found at 25 U.S.C. 1952, which
states, “Within one hundred and eighty-
days after November 8, 1978, the
Secretary shall promulgate such rules
and regulations as may be necessary to
carry out the provisions of this chapter.”
Promulgation of regulations with
legislative effect with respect to most of
the responsibilities of state or tribal
courts under the Act, however, is not
necessary to carry out the Act. State and
tribal com‘tsg folly capaﬂbjle ofim "
carrying out the responsibilities impos
on them by Congress withount being
under the direct supervision of this

Department. .

Nothing in the legislative history
indicates that Congress intended this
Department to exercise supervisory -

control over state or tribal courts or o
legislate for, them with respect o Indian
child cus matters. For Congress to
assign to an administrative agency such

" supervisory control over courts would

be an extraordinary step.

Nothing in the language or legislative
history of 25 U.S.C. 1952 compels the’
conclusion that Congress intended to
vest this Department with such
extraordinary power. Both the ]
and the legislative history indicate that
the purpose of that section was simply
to assure that the Department moved

promptly to promulgate regulations to
out the ties Congress

carty responsibili

had assigned }t under the Ad‘thorl
Assignment of supervisory au ty
over the courts to an administrative
agency is a measure so at odds with
concepts of both federalism and
separation of powers that it should not
be imputed to Congress in the absence
of an exptes:l dec]amtio& of -
Congressional intent to that effect.

Some commenters also recommended
that the guidelines be published as

gulations and that the decision of
whether the law permits such
regulations to be binding be leit to the
court. That approach has not been
adopted because the Department has an
obligation not to assert authority that it
concludes it does not have.

Each section of the revised guidelines
is accompanied by commentary
explaining why the Department believes
slalosd:hould :g?g;n that s:cﬂo'r;m andto -
provide some ce where
guidelines themselves may need to be
interpreted in the light of specific
d“g’mm:?gtﬂdalines ed the word

origin us ew
“ghould” instead of “shall” in most

ons. The term “should” was used
= eline tett;:e lgn:;atxl?:; ‘hf
guid s were the ent’s
interpretations of the Act and were not
intended to have binding legislative

effect. Many commenters, however,

d the use of “should” as an
attempt by this Department to make
statutory requirements themselves
optional. That was not the intent. If a
state adopts those guidelines, they
should be stated in mandatory ferms.
For that reason the word “shall” has
replaced “should” in the revised \
guidelines. The status of these

i as interpretative rather than

lative in nature is adequately set
out in the introduction.

In some instances a state may wish to
establish rules that provide even greater
protection for rights guaranteed by the
Act than those suggested by these
guidelines. These guidelines are not
intended to discourage such action. Care
should be taken, however, that the
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Meany commenters have urged the
Department to discuss the effect of the
Act on the financial responsibilities of
states and fribes fo provide services to
Indian children. Many such services are
funded in large part by the Department
of Health, Education, and Welfare. The
policies and regulafions of that

provision of additional protections:to Department will have a significant Office of the Field Solicitor, Department of
wa;gs‘mtde;?v?dam n@mﬁiﬁ;mammm c“‘:hm’e-mﬁmsw 2
¢]
mpﬂm' of rights guaranteed to them by l-IBchWt:tvéIlba discussing this issue with mm"‘”m“mm
ea er. It is anticipated that more
In some instances the guidelinesdo.  detailed guidance on questions of Om",h, fﬂ%m
little more than restate the statutory financial responsibility will be provided wmgmxmm
. Thisis done in order tamake  as a result of those consultations. 73005, [405) 247-8673.
e more complete so that One commenter recommended that Office of the Field Sollcitor, Department of
ycanbefnﬂmuedmtﬁmtﬁemed the Department establisk the Interior, P.0. Box 1508, Room 319;
to refer to the statute e SHesheiy WLl Sthand
°nf" e 0 every m‘“ﬁ procedure to exercise its right under25 s 74201, (916} BBS-311E
Omssw;m any statutory language, U.S.C. 1915(e] to review state court Office of the Field Solicstor, of
HOWS; nntmanywayaﬂ'wtlhe placement records. HEW currently Intericr. c/o Osage Agency, Grandview
apgmabihtyiuf stafute. reviews state placement records on = Oklahoma 74058, (918}
recommended that special definitions of smmmm';:&pg;féu Dg:cil.hg Solicitar, Department
: 3 = . responsi es to statutes
rtgldence and domicile be includedin 3 Jgmineters . Interfor Department of the Intesior, Suile 6201, Federal Building,
guidelines. Such definitions were not officials with HEW 125 South State Street, Salt Lake City, Utak
included because these terms are well - 534-5677.
defined under existing state law. There ~ OL0ci8 the establishment of 2 Office of the Regiozal Solicitor; Department
is no indication that these state Ia procedure for collecting dafa 5 review  ~ of the Intesior, Lioyd 500 Building, Suite
deﬁnmcnstsndhuundenn;ne.ma:y s witl the Indlan Child 607 500 N.E Maltoomak FPocllazs,
way the purposes of the Act. Welfar_!_Act- Oregon 97252, (508) 231-2125.
Recommending special definitions for Inquiries concerning these GuldeRass for State Courts
the purpose of this Act alone would recommended guidelines may be A
S Deonite ity directed fo the neatest of the following  SrPecyy o .
complications in the Taw. regional and field offices of the Solicilor x.uezemmumm-:cmdxsmmm
A number of commenters for the Interjor Department: 2 Determination of Indlan child’s tribe
recommended that the guidelines Office of the Regional Solicitor, Department imwh iscovered
agreements under 25 US.C.1919. A Anchoeage, Alaska 09501, (807] 285-530L 5. Notice requirements
number of other commenters, however, ~ Ofice of the Regional Solicitor. Depariment 8. Time limits and
criticized the one provision in the of the Intedior, Richard B. Russell Federal 7. removal of an Indian child
guideli o b Building, 75 Spripg St., SW., Suite 1328, z removal castody
. souhmfadu madd‘:_ mse S | Atlants, Georgie 30308, [404f 2214447, C. Requests for trapsfer to ixihal court.
tmding. Impo Office of the Regional Solicitor, 1. Petitions under 25 ULS.C. $1211(b] for
agreements restrictions that Congress of the Interior, c/o U.S. Fish & Wildlife: masie ol meetor
did not intend shguld.hgmgpoged. Service, Saite 306, 1 Cateway Center, 2. Crileria and procedures for ruling on 25
mnﬁFMde %&%ﬁ Newton Corner, Massachusstts 02158, (517} usc !mhﬁcmm
ons and attitudes 829-9258.
tribes, it is difficult to dea!m‘t& that Office of the Field Solicitor, Deperiment of ribat + decks .
Department is currently developing Snelling, Twin Cities, Minnesots 55117, ’ -fiqpum or terminations.of parental
materials to aid states and tribes with (612) 725-3540. tights
such agreements. The Department hapes Otfice of the Regional Solicilor, Department | 4 soragy g
chﬂ hle P nf&eblﬁu.?ﬂ.mxm.m z_mb 3 need to remove odld
this Ve thn&eF materials ﬂaﬂathe later . Federal Center Denver, Colorado 80225, from or Fadian costodians
. year.F m:theﬂlese_ reasons, the (303) 2343173 3. Slmm
provision in the original guidelines Oifice of the Field Solicitor; Department of 4. Qualified expert witnesses
_concerning tribal-state agreements has the Intetior, P.O, Box 548, Aberdeen, South B Velmntary i
been deleted from the guidalines, Dakota 57401, (605) 225-7254. 1. Execution of
The Department has also received Office of the Field Solicitor, Department of 2 Content of consenf docoment
many requests for assistance from tribal !ﬁ;ﬁmeﬂor P.O.[ggmﬁﬂﬂm %m&[ﬂ“ placement
Fespocsibiiios esuling from the Ol of s Regional Sollr Depatment -
pas of this Act. The Department . ¥ Coltage 2.Foster care
ﬁm provides tﬁ;lfdiﬁon:am ‘da.uthece W‘“ay‘ '.m&mem Californiz 85825 (516) cxﬁf.:d nmﬁmﬁfyww
assistance in that area also in Office of the Field Solicitor, Department of 2. Pall .
future. Providing guidance to state the Interior, Valley Bank Center, Sulte 280, & higeoas vacuis adoptica
courts was given & higher priority 201 North Central Avenue, Phoenik, 5. Notice of in child’s statns
because theAntmmgoszgmy nintose “mafm.{m;m-%i& - 4 Maintenance of racords
procedures on state courts than'itdoes  Office Field Solicitor, Departmen :
on tribal courts. the Interior, 3610 Central Avenue, Suite A Pabq

mmwﬂhmmu 787- (1] Congress through the Indian Child

Welfare Act bas expressed its clear

Mmof the Pleld Solicitor, Depariment of
preference for keeping Indian children
e ;ﬂrilh!hairhmﬁies.de&ningtontié:f
Office of the Regional Solicilor, Department udgment on matiers e
of the Isterior, Rocm 3068, Page Belcher custody of tribal children, and p!
Federel Building, Tulsa, O 74103, Indian children who must be
{S18) 5817501

from their homes within their own
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families or Indian tribes. Proceedings-in
state courts involving the custody of
. Indian children shall follow strict
procedures and meet stringent in‘
rexllmmts to justify any resuit in an
ividual case contrary to these
preferences. The Indian Child Welfare
Act the federal tions -
implementing the Act, the recommended
guidelines and any state stdtutes,
regulations or rules Igated to
implement the Act shall be liberally
construed in favor of a result that is
consistent with these preferences. Any
ambiguities in any of such'statutes,
regulations, rules or guidelines shall be
resalved in faver ofththe resilt thatis
most consistent with these preferences.
(2) In mﬁ child custody proceeding
cable state or other federal
law pmvides a higher standard of
protection to the rights of the parent or
Indian custodian than the protection
accorded under the Indian Child
Welfare Act, the state court shall apply
the state or other federal law, provided
that application of that law does not
infringe any right accorded by the
Indian Child Welfare Act to an Indian
tribe or child.

A, Cammenln.ry . -

The purpose of this section i isto apply
to the Indian Child Welfare Act the
canon of construction that remedial
statutes are to be liberally construed to
achieve their purpose. The three major
purpases are derived from a reading to
the Act itself. In order to-fully implement
the Congressional intent the rule shall
be applied to all implementing rules and
. state legislation as well.

Subsection A.[2) apptllz;s to pec;?cn of
statutory construction that s
language shall be given precedence over

general
carbamspeuﬂcnghlstombesand
Indian children. For example, the tribe
has a right to intervene in involuntary
custody proceedings. The child has a
right to learn of tribal affiliation upon
18 years old. Congress did not
intend 25 U.S.C. 1821 to-have the effect

of eliminating those rights where a court ~

concllglesﬂsl!ﬁey are inegemgalion ofa
paren t provided under a state
statute, Congress intended for this
section'to apply primarily in those
instances where a state provides greater
protection for a right accorded to
parenlsundertbeAct.Examplaa of this "
include State laws which: imposea °
higher burden of proof than the Act for
removing a child from a home, 've the
parents more time to prepare

receiving notice, require more effecﬁve
notice, impose stricter emergency
removal procedure requirements on
those remmring a child, give parents

_ voluntariness

greater access to documents, or contain
additional safeguard to assure the
consent.

_B. Pretrial reguirements

B.1. Determination That Child Is an
Indian -

(a) When a state court has reason to
Clatedly osbadion to s Bian;
custo ceeding is an ; the .
murtsht?ltlu seek verification of the
child’s status from either the Bureau of
IndianAﬂamurthechﬂd‘smbe.!na
voluntary placement pro where a
consenting parent evidences a desire for
anonymity, the court shall make its
inquaymammthatwﬂlnotwme -

sindenﬁtytobemme

pnh

[b}ﬁ]medatepnmﬁonbyah:lhe
that a child is or is not a member of that
tribe, is or is not eligible for membership
in that tribe, or that the biological parent
is or is not a member of that tribeis -
conclusive.

(ii) Absent a contrary determination

" by the tribe that is alleged to be the

Indian child’s tribe, 2 determination b;
the Bureau of Indian Affairs that &
is or is not an Indian child is conclusive.

(c) Circumstances under which a state
court has reason to believe a child
involved in a child custody proceeding
is an Indian include but are not limited
~to the follo

(i) Any party to the case, Indian tribe,

an organization or public or private
&sencyhlfomsthemmthalthachﬂdis
an Indian child. !

(i) Any public or state-licensed.
agency involved in child protection -
ssrviceacrﬂamﬂymporthas
discovered information which suggests
that the child is an Indian child.

(iii) The child who is the subject of the
proceeding gives the court reason to
. believe he or she is an Indian child.

(iv) The residence or the domicile of
the child, his or her biological parents,
or the Indian custodian is known by the
murtmbeurushnwntnbea

tly Indian community.
[v]AnofEcerofthemurlinvolvedin
has knowledge that the
chﬂdmsybeanlndianchﬂd.

B.1. Commentary

This guideline makes clear that the

best source of information on whether a
r child is Indian is the tribe

itself. It is the tribe’s prerogative to
determine membership criteria and to
decide who meets those criteria. Cohen,
Handbook of Federal Indian Law 133
(1942). Because of the Bureau of Indian
Affairs’ long experience in determining
who is an Indian for a variety of

purposes, its determinations are also

. requirement that

entitled to great deference. See, 8.g.,
United States v. Sandova! 231, U.&- 28,
27 (1e18).

Although tribal verification is
preferred, & court may want to seek
verification from the BIA in those
voluntary placement cases where the
parent has requested anonymity and the
tribe does not have a system for keeping
child custody matters confidential.

Under the Act confidentially is given
a much high?trhpﬁorlg in voluntary
proceedings than in involuntary ones.
The Act mandates a tribal right of notice
s b ooy i

! t not in voluntary ones.
Cf. 25 U.S.C. § 1912 with 25 U.S.C.
§ 1913. For voluntary placements,
however, the Act specifically directs
state courts to respect parental requests
for confidentiality. 25 US.C. § 1915[(:]
The most common voluntary placement
involves a n_awborn infant,
Confidentiality has traditionally been a
high pricrity in such placements. The .
Act reflects that traditional approach by
requiring deference to ts for °
enonymity in voluntary p! nts but
not in involuntary ones. Thls guideline
e, st g o L g
compromised in see verification
of Indian status. If were
compromised at that point, the statutory
uests for anonymity

be rueizpnd.ﬂd.h: np?ying the preferences

Em'a]]menl is not always required In
order to be a member of a tribe. Some
tribes do not have written rolls. Others
have rolls that list only persons that
were members as of a certain date.
Enrollment is the common evidentiary
means of establishing Indian status, but
it is not the only means nor is it
necessarily determinative. United Stafas
v. Broncheau, 597 F.2d 1260, 1263 (oth
Cir. 1979},

The guidelines also list several
circumstances which shall trigger an

by the court and petitioners to
determine whether a child is an Indlan
for purposes of this Act. This listing Is

. not intended to be complete, but it does

list the most commosi circumstances
giving rise to a reasonable belief that a
child may be an Indian. .

B.2. Determination of Indian Chlld‘

* Tribe

(a) Where an Indian child is a member
of more than one tribe or is eligible for
membership in more than one tribe but
is not a member of any of them, the
court is called upon to determine with
which tribe the child has more
significant contacts.

(b] The court shall send the notice
specified in recommended guideline B4.
to each such tribe. The notice shall
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- specifyy the other trib or fribes that are

being considered as the child’s tribeand -

invite each tribe’s views en which tribe
shall beso

designated.
©) lndemunhing which tribe shallbe _
designafted the

Ind;ant:hﬂds&ize.the
court shall consider, among things,
“the following factors: £

(D) length of residence on or near the

ﬁi] child's participation in activities of
each tribe;

(iif} child’s fluency in the language of
each tribe;

(iv} whether there has been a
adjudication with respect to-the child by
a court of one of the tribes;,

[v) residence on or near one of the
tribes’ reservation by the child's
relatives; -

{vi} tribal membership of custodial
parent or Indian custodian;

(vii) interest asserted by each tribe in
response to the notice specified in
%cﬁoﬂﬂz{b} of these guidelines;

(wiii) the child’s self identification.

(d) The court's determination together
with the reasons for it shall be set outin
awnttmdommem‘.mdmdeapanuf
the record of the proceeding. A copy of
that document shall be sent to-eack
party to the proceeding and to each
pmorgovem:mtalagencythal
received notice of the

(e} If the child is a member of only one
tribe, that tribe-shall be designated the
Indian child's tribe even though the
child is eligible for membership.in
another tribe. If & child becomes &
membao{o;ni.;tt:g;&damigrmerlhe
proceeding, shall be
designated as theindian.d:ﬂds tribe

ted ta the pmueedmg.!flhechﬂd
- becomes a member of & tribe other than
the one designated by the court as the
Indian child's tribe, actions taken based
on the court’s determination prior to the
child's becoming a tribal member
continue to be valid.
B2 Commentary

This guideline requires the court ta
notify all tribes that are potentially the
Indian child's tribe so that each tribe
may assert its claim to-that status and
the court may have the benefit of the
views of each tribe. Notification of alt
the tribes is also necessary so the court
can copsider the comparative interest of
each fribe in the child’s welfare in
making its decision. That factorhas long
been regarded an important
cansﬁmbanmmak&:gnhﬂdmmdy

> Thesigmﬁmtfactma listed in this.
section are based on recommendations

i

by tribal officials involved in child
welfare matters. The Act itself and the
legislative history make it clear that
tribal rights are to be based on the
existence of & political relationship
between the family and the tribe.For
that reasan, the guidelines make actual
tribal membership of the child
conclusive on this issue.

The guidelines do provide, however,
that previous decisions of a court made
on its own determination of the Indian
child's tribe are not invalidated simply
because the child becomes a member of
a different tribe. This provision is
included because of the importance of
stability and continuity to a child who
has been placed outside the home by a
court. If a child becomes & member
before ztagl’ncementphmmisbmde arbeforea

£COMES NEcessary
for ather reasons, however, then that
membership decision can be takeninto
account without harm to the child's need
for stable relationships.

‘We have received several
recommendations that “Indian child's
tribe” status be accorded to all tribesin
which a child is eligible for membership.
The fact that Congress, in the definition
of “Indian child’s tribe,” provided a
criterion for determining which is the
Indian child’z tribe, is a clear indication
of legislative intent that there be only
— uii‘bmdfl d:ggran. there
purposes o of jurisdicti
obviously can be only one tribe to
adjudicate the case. To give more than
one tribe “Indian child's tribe" status for
purposes of the placement preferences
would dilute the accorded by
(;Jo‘;ﬂngi;ss g the tribe with which the

d has the more significant contacts.

A right of intervention could be
acco a tribe with which & childhas
less significant contacts without
undermining the right of the olher tribe.
ﬁ state court can, if it wishes m%;[aia

w permits, permit intervention
more than one tribe. It could also give a
second tribe preference in placement
after attempls to place 2 child with 2
member of the first tribe orin 2 home or
institution designated by the first tribe

had proved unsuccessful. So long as the
special rights of the Indian child’s tribe
are respected, spu:lalshmstn
the tribe with
contacts hnntpmhibltedhythe&st
“d%wﬂhtb h:f?]wb.c

to e L
wDetermmhm nftkc.pmludun child’s
tribe for purposes of this Act shall not
serve as any precedent for ather
situations. The standards in this statuie
and these are designed with
child custody matters in mind. A
different determination may be entirely
appropriate in other legal contexts.

B.3. Delermination That Placement Is
Covered by the Act

(a) Although most juvenile
uency

deling peoceeding
results in the termination of 2 parentat
relationship. &

: &}Chﬂdmhdy&mh:admm

the context of divarce
p:umdlngnou(mﬂardmdc
relatidns proceedings are not cavered by
the-Act so long as cusiody is awarded to
one of the parents.
(c) Voluntary placements which do
uot operate to prohibit the child’s parent
or Indian: custodian from regaining
custody of the child at any time are not
not covered by the Act. Where such
placements are made pursnant foa
wrilien agreement, that agreement shalt
state explicitly the right of the parent or
custodiam to regain custody of the child
upon
B.3. Commentary
The purpose of this section is to deal
with some of the questions the
i s i
concerning the coverage eAx:L
The entire legislative history makesit
clear that the Act is directed primarily
alattempts to place someone other than
the parent or Indian custodian in charge
of raising an Indian chilé—whetherona
permanent or temporary basis. Although
there is same overlap, juvenile
delinquency proceedings are primarily
for other purposes. Where the
child is taken out of the home for
committing a crime it is usually to
protect society from further affenses by
the child and to punish the child in order
to persuade that child and others not to-
commit other offenses.
Placements based on status offenses
(actions that are not a crime when.
committed by an adult), however, are
usually premised ox the conclusion that
the presant custodian of the childisnot |
providing adeq

uate care or supervision.
To the extent that a status ofense poses

maho ;m:lishal':lm uﬂ"iﬁs

e as an affense
which would be a csime if committed by
an adnlt. For that reasan status offenses

Bs,
juvenile uency placements are
excluded.

While the Act excludes placements
based on an act which would be a cxime.
if committed by an adult. it does cover
terminations of parental rights even.
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where they are based on an act which agreement is feduced to writing, the

would be a crime if committed by an par&eahavaonlythoseri@gn&
?;i:ul:digchterm.inaﬁmmmt _ specifically written into the agreement. f
" :” l&?mt md.fi'fm?t B.4. Determination of Jurisdiction aateral
further offenses. They are based on the (a) In any Indian child'custody

conclusion that someone other than the in state court, the court shall

present custodian of the child should be
raising the child, shas -
concluded that courts shall make such
judgments only on the basis of evidence
. that serious physial or emotional harm
to the child is likely to result unless the
child is removed. -

The Act excludes from coveragean .
award of custody to cne of the parents
“in a divorce proceeding.” If construed
- narrowly, this provision would leave
custody awards resulting from
proceedings between husband and wife
for separate maintenance, bit not for
dissolution of the bond within
the coverage of the Act. Such a narrow
interpretation would not be in accord
with the intent of The
legislative history indicates that the
exemption for divorce proceedings, in
part, was included in response to the
views of this Department that the
protections provided by this Act are not -
needed in etween parents.
In terms of the purposes of this Act,
there is no reason to treat separate
maintenance or similar domestic
relations proceedings differently from
divorce prbceedings. For that reason the
_ statutory term “divorce proceeding” is
construed fo include other domestic
relations proceedings between spouses.
The Act also excludes from its
coverage any placements that do not
deprive the parents or Indian custodians
of the right to regain custody of the child
upon demand. Without this exception a .
court appearance would be reguired
every time an Indian child left home to
go to school. Court appearances would
also be required for many informal
caretaking arrangements that Iidian
parents and custodians sometimes make
for their children, This statutory
exemption is restated here.in the hope
that it will reduce the instances in which

unnecessarily
inconvenienced by being required to
give consent in court to such informal
arrangements.

Some private groups and some states
enter into formal written dgreements
with ts for temporary custody [See
eg Statutes § 47.10.230). The
guidelines recommend that the parties to
return of the child upon demand if they
do not wish the Act to apply to such
placements. Inclusion of such a -
provision is advisable because courts :
frequently assume that whenan. =

determine the residence and domicile of
the child. Except as provided in Section
B.7. of these guidelines, if either the
residence or domicile is on a reservation

(b) If the Indian child has previously
resided or been domiciled on the *
‘reservation, the state court shall contact
the tribal court to determine whether the
child is & ward of the tribal court.
Except as provided in Section B.7. of
these guidelines, if the child is 2 ward of
a tribal court, the state court

. proceedings shall be dismissed.

B4, Commentary .

The purpose of this section is to
remind the state court of the need to
determine whether it has jurisdiction
under the Act. The action is dismissed
wugnmmtmm

jurisdiction except in emergency
situations. The procedures for -
emergency situations are set out in
B.5. Notice Requirements ~
(2] In any involuntary child custody

‘ proceeding, the state court shall make

inquiries to determine if the child
involved is a member of an Indian tribe"
or if a parent of the child is a member of
an Indian tribe and the child is eligible
for membership in an Indian tribe.

(b) In any involuntary Indian child
custody proceeding, notice of the
proceeding shall be sent to the parents
and Indian custodians, if any, and to
any tribes that may be the Indian child's
tribe by registersd mail with return
receipt requested. The notice shall be
written in clear and understandable
language and include the following
information: :

(i) The name of the Indian child.

(h']}lﬁsorht:rfﬁalnfﬁliaﬁm

(iii) A copy petition, complaint
or other document by which the
proceeding was initiated. .

(iv) The name of the petitioner and the
name and address of the petitioner's -
attorney. ‘ g
- (v) A statement of the right of the -
biological parents or Indian
and the Indian child’s tribe to intervene
in the proceeding. )

(vi) A statement that if the parents or
Indian custodians are unable to afford

counsel, counsel will be appointed to
represent them.
“(vii) A statement of the right of the
parents or Indian custodians and
the Indian child's tribe to have, on
request, twenty days (or such additional
gme) as may be thttet'l state
w] to or the proceedings.
(viif) m location, mailing address
and telephone number of the court.
(ix) A statement of the right of the
parents or Indian custodians or the
Indian chﬂdu;:u'ibe to peﬂuonthth:n o;lurt
to transfer the proceeding to the an
child's tribal court. '

. [x) The potential legal consequences

ofmadtﬁ.ud:iuummfnlt:drfmtndln]
rights o parents or an
custodians.

(xi) A statement in the notice to the
e mﬁ usuaflyu . ed
proce are conducted on a
confidential basis, tribal officlals should
keep confidential the information
contained in the notice concerning the
particular proceeding and not reveal it
to anyone who does not need the
information in order to exercise the
iribe's right under the Act.

(c) The tribe, parents or Indian -
custodians receiving notice from the
petitioner of the pendency of a child
custody proceeding has the right, upon
request, to be granted twenty days (or
such additional time as may be
permitied under state law) from the date
npmwl%:h tt]l:: notice was received to
prepare for the proceeding.

(d) The original or a copy of each
notice sent pursuant to this section shall
be filed with the court together with any
return receipts or other proof of service.

ge) Notice may be personnally served
on any person entitled to recelve notice
in lieu of mail service.

(f) If a parent or Indian custodian
appears in court without an attorney,
the court shall élléorm himLolrhl;ar ti.gohf t{h:
right to appointed counse t
request that the proceeding be
transferred to tribal court or to object to
such transfer, the right to request
additional time to prepare for the
proceeding and the right (if the parent or
Indian custodian is not already a party)
to intervene in the

(g) If the court or a peti party
has reason to believe that a parent or
Indian custodian is not likely to
understand the contents of the notice
because of lack of adequate
comprehension of written English, a
copy of the notice shall be sent to the
Bureau of Indian Affairs agency nearest
to the residence of that person

that Bureau of Indian Affairs

arrange to have the notice

'axplaimdtolbatpmuninlhnlansuagn

that he or she best understands.
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B.5. Commentary

This section recommends that state
courts routinely inquire of participants
in child custody proceedings whether
the child is an Indien. If anyone asserts
that the child is an Indian or that there
is reason to believe the child may be an
Indian, then the court shall contact the
tribe or the Burean of Indian Affairs for
mwa;i:n.nefermsecﬁmnund

e guidelines.

This section specifies the information
to be contained in the notice. This
information is necessary so the persons
who receive notice will be able to
exercise their rights in a timely manner.
Subparagraph (xi) provides that tribes
shall be requested to assist in )
maintaining the confidentiality of the
proceeding.Conﬁﬂenﬁa!itymaybehem'
difficult to maintain—especially w
small tribes are involved and the
likelihood that the family involved is
well known by tribal officials is great.
Although Congress was concerned with
confidentiality, it concluded that the
interest of tribes in the welfare of their
-children justified taking some risks with
confidentiality—especially in
involuntary proceedings. Itis .
reasonable, however, to ask fribal
officials to maintain as much
confidentiality as possible consistent
with the exercise of tribal rights under
the Act.

The time limits are minimum ones
required by the Act. In many instances,
more time may be available under state
court procedures or becaunse of the
circumstances of the particular case.
~ In such instances, the notice shall
state that additional time is available.

The Act requires notice to the parent
or Indian custodian. At a minimum,
parents must be notified if termination
of parental rights.is a potential outcome
since it is their relationship to the child
that is at stake. Similarly, the Indian
custodians must be notified of any
action that could lead to the custodians’
losing custody of the child. Even where
only custody is an issue, noncustodial
parents clearly have a legitimate
interest in the matter. Although notice to
both parents and Indian custodians may
-not be required in all instances by the.
Act or the Fourteenth Amendment to the
U.S. Constitution, providing notice to
both is in keeping with the spirit of the
Act. For that reason, these gui
recommend notice be sent to both.

Subsection {d) requires filing the
notice with the court so there willbe a
complete record of efforts to comply -~
with the Act _

Subsection (g) authorizes personal
services since it is superior to mail
services and greater protection

"notb

or rights as authorized by 25 U.S.C. 1921.
Since serving the notice does not
involve any assertion of jurisdiction
over the person served, personal notice:
may be served without regard to state or
reservation boundaries.

Subsections (f) and (g) provide
procedures to increase the likelihood
that rights are understood by parents
and Indian custodians.

B.8. Time Limits and Extensions

[2) A tribe, parent or Indian custodian
entitled to notice of the pendency of 2
child custody proeeb edingiaas a right,
upon reguest, to be granted an
additional twenty days from the date
upon which notice was received to

prepare for participation in the
. pro

proceeding.

(b) The proceeding may not begin
until all of the following dates have
passed:

(i) ten days afier the parent or Indian
custodian [or Secretary where the
parent or Indian custodian is unknown
to the petitioner) has received notice;

{intentdh:ysaﬂerlheﬁhtf?nahﬂd'l
tribe [or the Secretary Indian
child's tribe is unknown to the
petitioner) has received notice;

(iii) thirty days after the parent or
Indian custodian has received notice if
the parent or Indian custodian has
requested an additional twenty days fo
prepare for the proceeding; and

(iv) Thirty days after the Indian
child’s tribe has received notice if the
Indian child's tribe has requested an
afediﬁonnl twenty days to prepare for

proce .

(c) The time limits listed in this
section are the minimum time periods
required by the Act. The court may grant
more more time to prepare where state
law permits.

B.8. Commentary

This section attempts to clarify the
waiting periods required by the Act
after notice has been received of an
involuntary Indian child custody
p ing. Two independent rights are
involved—the right of the parents or
Indian custodians and the right of the
Indian child's tribe. The proceeding may
until the waiting periods to
which both are entitled have passed.

This section also makes clear that
additional extensions of time may be
granted beyond the minimum required

* by the Act.

B.7. Emergency Removal of an Indian
Child

(2) Whenever an Indian child is
removed from the physical custody of
the child’s parents or Indian custodians
pursuant to the emergency removal or

custody provisions of state law, the
&gency responsible for the removal
action immediately cause an
inquiry to be made as to the residence
and domicile of the child. “

(b) When a court order authorizing
continued emergency physical custody
is sought, the petition for that order shall
be accompanied by an affidavit
containing the fnllowlnf information:

(i) The name, age and last known
address of the In child.

(ii) The name and address of the
child’s parents and Indian custodians, if
any. If such persons are unknown, a
detailed explanation of what efforts
have been made to locate them shall be
included.

(iii) Facls necessary to determine the
residence and the domicile of the Indian
child and whether either the residence
or domicile is on an Indian reservation.
If either the residence or domicile is
believed to be on an Indian reservation,
the name of the reservation shall be

stated.
(iv) The tribal affiliation of the child
and of the parents and/or Indian

custodians.

(v) A specific and detailed account of
the dmu_ll’lsiet;nﬁ that lead the a,g?'t;yl
responsible for the emergency rem
of the child to take that action.

(vi) If the child is believed to reside or
be domiciled on a reservation where the
tribe exercises exclusive jusisdiction
over child custody matiers, a statement
of efforts that have been made and are
being made to transfer the child to the
tribe’s jurisdiction.

(vii) A statement of the specific
actions that have been taken to assist
the parents or Indian custodians so the -
child may safely be returned to their

custody.
(c}llythelndianchﬂdismtrestoredta
the parents or Indian custodians or
jurisdiction is not transferred to the
tribe, the agency responsible for the

for

¢ child's removal must promptly

commence a state court

foster care placement. If the child
resides or is domiciled on a reservation
where the tribe exercises exclusive
jurisdiction over child custody matters,
mcllixlé:hcemznt must terminate as soon
as the imminent physical damsge or
harm to the child which resulted in the
emergency removal no longer exists or
as goon as the exercises
jurisdiction over the case—whichever is
earlier,

(d) Absent extraordinary
circumstances, temporary emergency
custody shall not be continued for more
than 90 days without a determination by,
the court, supported m and
of at least one qualified expert witness,
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that custody of the child by the parent or

Indian custodian is likely to result in

:herions emotional or physical damage to
Bchﬂd.l . .

Since jurisdiction under the Actis
based on domicile and residence rather
than simple physical presence, there
may be instances in which action must
be taken with respect to a child who is
physically located off a reservation but
is subject to exclusive tribal jurisdiction.
In such instances the tribe will usually
not be able to take swift action to
exercise its jurisdiction. For that reason
Congress authorized states fo take
temporary emergency action. '

Since emergency action must be taken
. without the careful advance deliberation

normally required, procedures must be-
established to assure that the emergency
actions are quickly subjected to review.
This section provides procedures for
prompt revie\w of such
actions. It presumes the state already
has such review procedures and only
prescribes additional procedures that
shall be followed in cases involving
-] a tory states
that placements under such emergency
are to be as short as
possible. If the emergency ends, the
placement shall end. State action shall -
- also end as soon as the tribe is ready to
take over the case.

Subsection’(d) refers primarily to the
period between when the petition is
filed'and when the trial court renders its
decision. The Act requires that, except
for emergencies, Indian children are not
to be removed from their parents unless
a court finds clear and convingcing *
evidence that the child would be in
serions danger unless removed from the
home. Unless there is some kind of time
limit on the length of an “
removal” (that is, any removal not made
pursuant to e finding by the court that
there is'clear and convincing evidence
that continued parental custody would
make serious physical or emotional -
harm likely), the safeguards of the Act
could be evaded by use of long-term -

emergency removals.
Subsection (d) recommends what is,’

. in effect, a speedy trial requirement. The .

court shall be required to comply with
the requirements of the Act and reach a
decision within 90 days unless there are-
“extraordinary circumstances” that
make additional delay unavoidable..

B.8. Improper Removal From Custody

(a) If, in the course of any Indian child -

. custody proceeding,.the courthas -
reason to believe that the child who is

the subject of the proceeding maj have -

been improperly removed from the
custody of his or her parent or Indian
custodian or that the child has been

.. improperly retained after a visit or other

temporary relingquishment of custody,
and that the petitioner is responsible for

* such removal or retention, the court

shall immediately stay the proceedings
until a determination can be made on
the question of improper removal or
retention.

PRt oy g e oo
is resp an i

or retention, the child shall be
immediately returned to his or he
parents or Indian custodian. -

This section is designed to implement
25U.8.C. § 1920, Since a findingof |
-improper remaval goes to the
jurisdiction of the court to hear the case

- at all, this section provides that the

court will decide the issue as soon as it

. arises before proceeding further on the

merits.

C. Requests for Transfer to Tribal Court

C.1. Petitions imder 25 U.S.C. § 1911(b)
for transfer of proceeding

Either parent, the Indian custodian or
the Indian child’s tribe may, orally or in
writing, request the court to transfer the
Indian child custody proceeding io the
tribal court of the
request shall be made promp
recelving notice of the
request is made orally it shall be
reduced to writing by the court and
made a part of the record. C

after

" C1. Commentary =~

Reference is made to 25 U.S.C. 1911(b)

in the title of this section in order to
clarify that this section deals only with
transfers where the child is not
domiciled or residing on an Indian
reservation. _

So that transfers can occur as quickly
and simply as possible, requests can be
made orally,

0 b Bty s st
are to promp receiving
notice of the proceeding. Thisisa -
modification of the timeliness
requirement that appears in the earlier
version of the guidelines. Although the
statute permits proceedings fo be
commenced even before actual notice is
received byparties entitled to notice,
those parties do not lose their right to
request a transfer simply I;;c&usa
neither the petitioner nor the Secretary
was able to locate them earlier.

Permitting late transfer requests by

" persons and tribes who were notified
' late may-canse some disruption: It will -

also, hdwum.proﬂde an incentive to

s tribe. The -
If the

the petitioners to make a nt effort
to give notice promptly in to avold
such disruptions. . ,

The Depariment received a number of
comments objecting to any limeliness
requirement at gll. Commenters pointed
out that the statute does not citly
require transfer requests to be timely, -
Some commenters argued that
such a requirement violated tribal and
patental rights to intervene at any point
in the proce under 25 U.S.C.

§ im} of the

e R
any tin t not
explicitly authorize transfer requests at
any time. Late interventions do not have
nearly the ve effect on the
proceeding that last minute transfers do.
A case that is almost completed does
not need to be retried when intervention
is permitted. The problems resulting

_ from late intervention are.

primarily
thmuflheinlmmor.ut'hhohanluufho
opportunity to influence the portion of . |
the proceedings that was completed -
P Alihough the Act does not explici]
¢ Act not explicitly
mqﬂramfw&sﬁﬁumtobeﬂmoly.ll
does authorize the court to refuse to
transfer a case for good cause. When a
party who could have petitioned earlier
waits until the case is almost complete
to ask that it be transferred to another
oourtg:dreuied.soadmmaxhh!o
deny request.
Timeliness is a proven weapon of the
courts against disruption caused by
or obstructionist tactics on
the part of counsel. If a transfer petition
must be honored at any point before
judgment, a party could wait to see how
the trial is going in state court and then
obtain another trial if it appears the
other side will win. Delaying a transfer
request could be used as a tactic to wear
down the other side by requiring the
case to be tried twice. The Act was not
intended to authorize such tactics and
the “good cause” provision is ample
authority for the court to prevent them.
C.2. Criteria and Procedures for Ruling
on 25 U.8.C. § 1911(b) Transfer Petitions

(a) Upon receipt of a petition to

‘transfer by mf:mt. Indian custodian or

the Indian tribe, the court must
transfer unless either parént objects to -
declires

- such transfer, the tribal court

jurisdiction, or the court determines that
good cause to the contrary exists for
denying the transfer. s

(b] K the court believes or any party
asserts that good cause to the contrary
exists, the reasons for such belief or
assertion shall be stated in writing and
made available to the parties who are -
petitioning for transfer. The petitioners
shall have the opportunity to provide the
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court with their views on whether or not
good cause to deny transfer exists. C.2.
Commentary

Subsection (a) simply states the rule
provided in 25 U.S.C. § 1811(b).

Since the Act gives the parents and
the tribal court of the Indian child's tribe
an:g;sh!lht:veto&?iur proceedin.gis
no any adversary
if the parents or the tribal court 6pposes
transfer. Where it is proposed to deny
transfer on the grounds of “good cause,”
however, all parties need an opportunity
to present their views to the court. %

C.3. Determination of Good Cause to the
Contrary

prt[::]eeding ?foﬁmme&%ﬁ
exists 's
tribe does'not have a tribal court as X
defined by the Act to which the case can
be transferred.

(b} Good cause not to transfer the
proceeding may exist if any of the
following circumstances exists:

(i) The proceeding was at an
advanced stage when the petition to
transfer was received and the petitioner
did not file !hepe}lg:pmmpﬁy after
receiving notice o hearing.

(ii) The Indian child is over twelve
years of age and objects to the transfer.

(iii) The evidence necessary to decide
the case could not be adequately

- presented in the tribal court without
undue hardship to the parties or the

witnesses.

(iv) The parents of a child over five
years of age are not available and the
child has had little or no contact with
the child's tribe or members of the
child’s tribe. '

_ [c) Socio-economic conditions and the
perceived adequacy of tribal or Bureau
of Indian Affairs social services or
judicial systems may not be considered
in a determination that good cause
exists. ’

(d) The burden of establishing good
cause to the contrary shell be on the
party opposing the transfer.

C.3. Commentary

All five criteria that were listed in the
earlier version of the guidelines were
highly controversial. Comments on the
first two criteria were almost
unanimously negative. The first criterion
" was whether the parents were still
living. The second was whether an
Indian custodian or guardian for the
child had been appointed. These criteria
were criticized as irrelevant and
arbitrary. It was argued that children
who are orphans or have no appointed
Indian custodian or guradizn are no
more nor less in need of the Act's -
protections that other children. It was
also pointed out that these criteria are

contrary to the decision in Wisconsin
Potawatomies of the Hennahville Indicn
Community v. Houston, 397 F. Supp. 719
(W.D. Mich 1973), which was explicitly
endorsed by the committee that drafted
gt gg;l'?l;sdicﬂon court in that case found

t juri existed even
through the children involved were
orphans for whom no guardian had been
appointed.

there was some support for
the third and fourth criteria, the

criteria was whether the child had litile
;_:rno cuntactwlﬂ;!ﬁ:do:fheﬂn&iﬁ: tribe

or a significant peri time.
fourth was whether the child had ever
resided on the reservation for a
significant period of time. These criteria
were criticized, in part, because they
would virtually exclude from transfers
infants who were born off the
reservation. Many argued that the tribe
has a legitimate interest in the welfare
of members who have not had
significant previous contact with the

or the reservation. Some also

argued that these criteria inviled the
state courts to be making the kind of
cultural decisons that the Act :
contempnml::%d t;h;nu%&% be mafds by tribes.
Some t use g e
words in these criteria aowt:i:ﬁu state
courts too much discretion.

The fifth criteria was whether a child
over the age of twelve objected to the
transfer. Comment on this criteria was
much more evenly divided and many of
the critics were ambivalent. They -
waorried that young ers could be
too easily influenced by the judge or by
social workers. They elso argued that
fear of the unknow would cuase many
teenagers to make an ill-considered
decision against transfer.

The first four criteria in the earlier
version were all directed toward the
question of whether the child's
connections with the reservation were
so tenuous that transfer back to the tribe
is not advised. The circumstances under
which it may be proper for the state
court to take such considerations into
account are set out in the revised
subsection (iv).

It is recommended that in most cases
state court judges not be called upon to
determined whether or not a child's
contacts with a reservation are so
limited that a case should not be
transferred. This may be a valid
consideration since the shock of
changing cultures may, in some cases,
be harmful to the child, This
determination, however, can be made by
the parent, who has a veto over transfer
to tribal court. -

This reasoning does not apply,
however, where there is no parent
available to make that decision. The
guidelines recommend that state courts
be authorized to make such
determinations only in those cases
where there is no parent available to
make it

State court authority to make such
decisions s limited to those cases where
the child is over five years of age. Most
chﬂdrmyoTthanﬁnmmbe
expected to adjust more readily to a
change in cultaral environment.

The fifth criterion has been retained.
It is true that may make some
unwise decisions, but it is also frue that
thelr judgment has developed to the
extent that their views ought to be taken
into account in making decisions about
thelr lives.

The existence of a tribal court is made
an absolute ent for transferof a_
case. , the absence of a tribal
court is good cause not to ask the tribe
to try the case.

Consideration of whether or not the
case can be properly tried in tribal court
without p to the parties or
witnesses was included on the
of the section-by-section analysis in the
Housé Report on the Act, which stated
with respect to the § 1911(b), “The
subsection is intended to permit a State
court to apply to apply a modified
doctrine non conveniens, in
appropriate cases, to insure that the
rights of the child as an Indian, the
Indian parents or custodian, and the
tribe are fully protected.” Where a child
ving in a dangerous sitnation,
he or she should not be forced to remain
there simply because the witnesses
cannot afford to travel long distances to

court.

Application of this criterion will tend
to limit transfers to cases involving
Indian children who do not live very far
from the reservation. This problem may
be alleviated in some instances by
baving the court come to the witnesses.
The Department is aware of one case
under that Act where transfer was
conditioned on having the tribal court
meet in the city where the family lived.
Some cities hav substantial tions
of members of tribes from distant
reservations. In such situations some
tribes may wish to appoint members
who live in those cities as tribal judges.

The timeliness of the petition for
transfer, discussed at length in the
commentary to section C.1,is listedas a
f;icturtobe mnsiiired.lndnmnn%fmﬂ-ﬁs

terion is designed to eficourage
prompt exercise of the right to petition
formferil:a:!xdertomid 5
unnecessary delays. Long periods
uncertainty concerning the future are
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ganeraﬂyraga:dedasi:armﬁ:ltothe

well-being of children. For that reason, it

inenpmﬂyi;;i:artant:g&void

unnecessary delays in mstody
proceedings.

Almost all commenters favored
retention of the paragraph stating that
reservation socio-economic conditions
and the perceived adequacy of tribal
institutions are not to be taken into
account in making good cause
determinations. Some commenters did
suggest, however, that a casenotbe -
transferred if it is clear that a particular
disposition of the case that could oaly
be made by the state court held -

especially great promise of benefiting
the child.

Such considerations are important but
they have not been listad because the’
Department believes such judgments are
best made by tribal courts. Parties who
believe that state court adjudication
would be better for such reasons can -
present their reasons to the tribal court
and urge it to decline jurisdiction. The
the Actwhere i approach s betng

e Act is
used and believes itismoreink:eepmg
with the confidence Congress has
expressed in tribal courts. -

ﬁnufpmmme:ltamedl
policy o i cozirol over
custody decisions affecting tribal
members, the burden of proving that an
exception to that policy ought to be
made in a particular case rests on the
party urging that an exception be made.
This rule is reflected in subsection (d).

C.4. Tribal Court Declination of Transfer -

(2) A tribal court to which transfer is
requested may decline to accept such -
transfer.

(b) Upon receipt of a transfer petition’
the state court shall nofify the tribal
court in writing of the proposed transfer.
The notice shall statehow long the
tribal court has to make its decision. The
tribal court shall have at least twenty -
days from the receipt of notice of a -
proposed transfer to decide whether to
decline the transfer. The tribal court
may inform the state court of its
decision to decline either orally orin
writing.

[c}Parhanha]lﬁleth:iththeuibal
court any ts they wish to make
exthm'fnrc;.:mmagainsttdbaldenlmaumof
transfer. Such arguments shall be made*
orally in open court or in written
pleadings that are served on all other
parties.

* (d) If the case is transferred the state .

court shall provide the tribal court with
all available information on the case.

-

--CA.Commsntxry

The previous version of this section
provided that the state court should
presume the tribal court has declined to
accept jurisdiction unless it hears
otherwise; The comments on this is3ue
were divided. This section has been
revised to require the tribal court to
decline the transfer affirmatively if it
does not wish to take the case. This
approach is in keeping with the
appnrentlntentofﬂongmss.'ﬁxe
language in the Act .
transfers are “subject to d tionby
the tribal court” indicates that

The
decision has been extended from ten to
twenty days. The additional time is
needed for the court to-become apprised
of factors it may want to consider in

detennnﬂngWhetherurnutto decline

Amwpmgraphhasbunadded

- recommending that the parties assist the

tribal court in making its decision on
declination by giving the tribal court
tbmv:ewsonthemaﬂer

m%:tobemngedas -
simply as possible consistent with-due
ss.hansfermdmmagood

.proce
- subject for tribal-state ageemena
. 25U.8.C § 1910, .

D. Adjudicatior of Involuntary
Placements, Adoptions, or Terminations
or Terminations of Parental Rights * -
D.1. Access to Reports
Each party to a foster care
u:beminaﬁondfrpmf .
State law ving an
Indm:ﬁd right to examine all
mpoﬂsm'otherdocummsﬁladwith
the court upon which any decision with
respect to such action may be based. No

acement

*decision of the court shall be based on

any report or other document not filed
with the court.

D.1.. Commentary

The first sentence metelyresﬁates the
statutory language verbatim. The second
sentence magcfes explicit the im?ﬁlzdt
assumption of Congress—that court
will limit its considerations to those
documents and reports that have been
filed with the court,

D.2. Efforts To Alleviate Need To
Remove Child From Parents or Indian
Custodians

“Any party petitioning a state court for
foster care placement or termination of
parental rights to an Indian child must-
demonstrate to the court that prior to the
commencement of the ing active
efforts have been made to alleviate the

m——

need to remove the Indian child from his
or her parents or Indian custodians.
These efforts shall take into account the
prevailing social and cultural conditions
and of life of the Indian child's
tribe. shall also involve and use
the available resources of the extended
family, the tribe, Indian social service
magendu and individual Indian care

D.2. Commentary

Disde s
an
family"” as used in used
breakup” is sometimes asa
for divorce. In the context of
siatute, however, it is clear that

Gnngte;:me%:l:tnimaumin which lthse
family is unable or unwilling to raise the
child in a manner that is not likely to
endanwlhsehﬂdsemoﬂmalor
physiualh

sacﬁmakomammcnd:thnttho
petitioner take into account the culture
of the Indian child’s tribe and use the

. resources of the child's extended family

and tribe in attem to help the
famﬂyfuncﬁ:m apﬁfuﬂyﬂl&n

Indian care givers” refers to mediclne
men and other individual tribal
members who may have developed
speciel skills that can be used to help

- the child’s family succeed.

Dm commenter recommended that
etailed procedures and criteria be
estabﬁuhedin order to de&ermlg:d e
whether family efforts on
aqumte. Establh%meb rocedures
and reduirements would hwolve the
court in second-guessing the
judgment of social service
agencies. The Act does not comtemplaté
such a role for the courts and they
genamﬁy lack the experlise to make
such judgments.

D.3. Standards of Evidence

{a) The court may not issue an order
effecting a foster care placement of an
Indian child unless cleat and convincing
evidence is presented, incl the
tesfimony of one of more qualified
expert witnesses, demonstrating that the
child’s continued custody with
child's parents of Indian custodian is

‘likely to result in serious emotional or

physical damage to the child.
{(b) The court may not order a

lmnination of parental rights unless the
orted by evidence
beyond a reasonable doubt, including
the testimony of one or more qualified

witnesses, that continued
custody of the child by the parent or
Indian custodian is likely to resull in
serious emotional or physical damage fo
the child. ]
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. [c) Evidence that only shows the
existence of community or family
poverty, crowded or inadequate
housing, alcohol abuse, or non-
conforming social behavior does no
constitute clear and convincing evidence
that continued custady is likely to result
in serious emotional or physical-
to the child. To be clear and i
the evidence must show the existence of
particular conditions in the home that
are likely to result in serions emotional
. or physical damage to the particular
. child who is the subject of the
proceeding. The evidence must show the
causal relationship between the
conditions that exist and the damage
that is Jikely to result.

D.3. Commentary

The first two paragraphs are
esmﬁallysyresmmmdﬂmstamm
language. By imposing these standards,
Congress has changed the rules of law
of many states with to the
placement of Indian children. A child
may not be removed simply because
there is someone else willing to raise the

child who is likely to do a better job or
that it would be “in the best interests of
the child” for him or her to live with
someone else. Neithercana

or termination of parental rights he
ordered simply based on a
determination that the parents or
custodians are “unfit parents.” It must
be shown that it is shown that it is
dangerous for the child to remain with
his or her present custodians, Evidence
of that must be “clear and convincing”
for placements and “beyond a
reasonable doubt” for terminations.

The legislative history of the Act
makes it pervasively clear that Congress
attributes many unwarranted removals
of Indian children to cultural bias on the

successiully
children. Subsection (c) makes it clear -
that mere with such
stereotypes or the existence of other
behavior or conditions that are
considered bad does not justify a
placement or termination under the
standards imposed by s. The
focus must be on whether the particalar
conditions are likely to cause serious
damage.

D.4. Qualified Expert Witnesses
(2] Removal of an Indian child from
his or her family must be based on

competent tesimony from one or more
experts qualified to speak specifically fo
the issne of whether continued custody
by the parents or Indian custodians is
likely to result in serious physical or
emotional damage to the child.

(b) Persons with the following
characteristics are most likely tomeet
the requirements for a qualified expert
witne;;torpurposuuﬂndiuchﬂd
custody proceedings:

(1) A member of the Indian child's
tribe who is recognized by the tribal
community as knowledgeable in fribal
customs as they pertain to family
organhaﬁonmdchi}dmeﬁnsgmcﬁm
(ii} A lay expert witness having
substantial experience in the delivery of
chﬂdandfﬁ:ilyl:geﬁc?utuhﬁlmmd
extensive know! of prevailing social
and cultural standards and

practices within the Indian child's tribe,
(iif) A professional person having -
substantial education and experience in

) the area of his or her specialty.

(c] The court or any party may request
the assistance of the Indian child's tribe
or the Bureau of Indian Affairs agency
serving the Indian child's tribe in
locating persons qualified to serve as
expert witnesses.

D4 Commentary
The first subsection is intended to
pnintnuuhatthzissneunghich_ "
qualified expert testimony is required
the question of whether or not serious
damage to the child is likely to occur if
the child is not removed. Basically two
tions are involved. Pirst, is it likely
t the conduct of the parents will
result in serious physical er emotional
Earm to the child? Second, if such
conduct will likely cause such harm, can
the parents be persuaded to modify their
conduct?

The party presenting an expert
witness must demonstrate that the
witness is gualified by reason of
educational background and prior
experience o make judgments on those
questions that are substantially mare
:Egeblgyman judgments that wonld be

The second subsection makes clear
that knowledge of tribal culture and
childrearing practices will frequently be
very valuable to the court. Determining *
the likelihood of future harm frequen
involves predicting future behavior—
which is influenced to a large degreeway
culture. Specific behavior patterns
often need to be placed in the context of
the total culture to determine whether
they are likely to cause serfous
emotional hamm.

Indian tribes and Bureau of Indian
Affairs personnel frequently know
persons who are knowledgeable

concerning the customs and cul of
the tribes they serve. Their is
available in helping to locate such
wilnesses.

E. Voluntary Proceedings
E1. Execution of Consent

To be valid, consent to a voluntary
termination of parental rights or
adoption must be execoted in writing
anducmdedhefurearjudgeor
magistrate of a court of competent
jurisdiction. A certificate of the court
consent and must

parent or Indian
custodian. Execution of consent need
not be in open court where
confidentiality is requested or indicated.

E1l Commentary

This section provides that consent
may be executed before either a judge or
mglmdl:.maddmonofmagimm
‘was made in response to a suggestion
from Alaska where magistrates are
found in most small communities but
“judges™ are more widely scatlered. The
term “judge” as used in the statute is not
a term of art and can certainly be
construed to include judicial officers
who are called magistrates in some
stales. The statement that consent need
not be in open court where
confidentiality is desired or indicated
was taken directly from the House
Report on the Act. A recommendation
that the guideline list the consequences
of consent that must be described to the
parent or custodian has not been
adopted because the consequences can
vary widely ing on the nature of
the proceeding, state law and the
particular facts of individual cases.

E2. Content of Consent Document

{2) The consent document shall
contain the name and birthdate of the
Indian child, the name of the Indian
child's tribe, any identifying number or
other indication of the child’s
membership in the tribe, if any, and the
name and address of the consenting
parent or Indian custodian.

[b) A consent to foster care placement
shall contain, in addition to the
information specified in (a), the name
and address of the person or entity by or
through whom the placement was
arranged, if any, or the name and
address of the prospective foster
parents, if known at the time.

[c) A consent to termination of
parental rights or adoption shall contain,
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in addition to the information specified
in[n}.themt?ezx;daddrenof& :
person or entity by or through whom
any preadoptive or adoptive placement
hasbeenoris to be arranged. - .
E2. Commentary

This section specifies the basic
information about the placement or
termination to which the parent or
Indian custodian is consenting to assure

that consent is and also to
dnmmtwham

E3. Withdrawal of Consent to

' Placement

Whereapsrentorlndnanmtodim
has consented to a foster care - -
plaoemen:mderetatel‘aw.smhmut
may be withdrawn at any time by filing,
in the court where consent was-
executed and filed, an instrument
executed by the parent or Indian -
custodian. When a parent or Indian
custodian withdraws consent to foster
camplaeement.thechﬂdshaﬂassoon
asispracﬁmbleberemdtothat
parent or Indian custodian.

E3. Commentary

maucbmspeuﬁesthatmthdmwal
of consent shall be filed in the same
courtwhnnthemnsentdnmmentitself
was executed. -

E4. Withdrawal of Consent to
Adoption

A consent to termination of parental

-rights or adoption may be withdrawn by -

the parent at any time prior to entry of a
final decree of voluntary termination or
adoption by filing in the court where the
consent is an instrument executed
under oath by the parent stipulating his
or her intention to withdraw such
consent, The clerk of the court where
ﬂze‘ﬂthdmwalofcmsentisﬁledsha]l

whom any preadoptive or adoptive
placement has been arra; of such
filing and that party shall insure the . .
return of the child to the parent as soon
as practicable.

E4., Commentary

'I‘hmpravuionmdaﬂ:auhe
clerk of the court be for
notifying the family
has been placed that consent has been
withdrawn. The court’s involvement
ﬁ'eqnmtl may be necessary since the

the tive parents are.
F. Dispositions e .
F.1. Adoptive Placements  _

(2) In any adoptive placement of an. -~

Indian child under state law preference
mu'z_rl be given (in the order listed below) -

whom the child

parents are often not told who

absent good cause to the contrary, to
placement of the child with:
(i) A member of the child's extended

(ii) Other members of the Indian
child's tribe; or

[ﬂﬂoﬁlerlndianfamﬂes.mcludjng
familieg of single parents.

(b) The Indian child’s tribe may
establish a different order of preference
by resolution. That order of preference -
must be followed so long as placement
is the least restrictive setting
apﬁomtothem‘h;md&

c a oo! parent
evidences-a desire for , the
com-torasmcyshannoﬁﬁrthaehﬂd's

extended family and the Indian child's
tribe that their members will be given
pmﬁarenceiniﬁeadnpﬁundeﬁsion.

Fai. Commentary

Thhucﬁ&l;}liuzkeschutl?;:
preference e given in the order
listed in the Act. The Act
recoyﬁm!hemlenﬂheshﬂd‘s
extended family in helping to raise
children. The family should be

' 'looked to first when it becomes
*  necessary to remove the child from the

custody of his or her parents. Because of
differences in cultures among tribes,
plmmmtwlﬂﬂn&esametﬂbe:s

T!::ssechan ai:]rmvldes that smgle

pamntfnmih&s

placements, legisla hiatoryof
IhaActmakanchar;av:Cmgrem

intended custody decisions to be made |
based on a consideration of the present

or potential custodian’s ability to
provide the necessary care, supervision
and support for the child rather than on”
preconceived notions of proper family
composition.

The third subsection recommends that
thé court or-agent make an active effort
to find out if there are families entitled

who would be willing to

‘to preference
adopt the child. This provision

mcqgnizeahgww.ﬂmtﬂmcmsmtﬁg
preced:ncedvereﬁartstoﬁndahnme

~ consistent with the Act’s priorities.

F.2. Foster Care or Preadoptive
Placements

In any foster care or preadoptive
Indian child:

an

(a) The child must be placed in the
least restrictive setting which

(i) most tes a family;

- () in his or her special needs
may be met; and :

(iii} which is in reasonable proximity
to his or her home.

(b) Preference must be given in the

following order, absent good cause to
the contrary, to placement with:

(i) A member of the Indian child’s .
extended

(i) A foaterhome licensed, approved
or specified by the Indian child's tribe,
whether on or off the reservation;

(iii) An Indian foster home licensed or
approved by an anthorized non-Indian
licensing authority; or

[iv] An institution for children

by an Indian tribe or operated

an Indian tion which has a
b" purrics ey g
(c '!‘lmlndlanchﬂds tribe may
es & different order of preference
by resolution, and that order of
preference shall be followed so long

the criteria enumerated in subuc!.lon (a)
are met,

F.2. Commentary .
This ‘guideline simply restates the
provisions of the Act.

F.3. Good Causé To Modify Preferencos

(&) For purposes of foster care,
preuduptm or adoptive placement, a

determination of gnod cause not to
follow the order of preference set out
above shall be based on one or more of
the following considerations:

(i) The reqnest of the biclogical .
parents or the child when the child is of
su{ﬁdg age.

(i) extraordinary or
emotional needs of the child as
established by testimony of a qualified

witness.

(iii) The unavailability of sultable
families for placement after a diligent
search has been completed for families
meeting the preference criteria.

(b) The burden of establishing the
existence of good cause not to follow
the order of preferences established in
subsection (b) shall be on the party

urging that the preferences not be
followed. )

F.3. Commentary

The Act indicates that the court is to
give preference to confidentiality
requests by parents in making
placements. P h (i) is intended to
permit parents to ms::{thal the order of
preference not be followed because it

_ would prejudice confidentiality or for

other reasons. The wishes of an older
child are important in making an
effective placement.

In a few cases a child may need
~highly specialized treatment services
that are unavailable in the community

. where the families who meet the

preference criteria live, Paragraph (if)
recommends that such considerations be
considered as good cause to the
confrary.
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Paragraph (iii) recommends thata
diligent attempt to find a suitable family
meeting the preference criteria be made
before consideration of 2 non-preference
placement be considered. A diligent
attempt to find a suitable family
includes at 2 minimum, contact with the
child’s tribal social service program, a
search of all county or state listings of
available Indien homes and contact
with nationally known Indian programs
with available placement resources.

Since Congress has established a
clear for placements within
the culture, it is recommended in
subsection (b) that the party urging an
exception be made be required to bear
the burden of proving and exception is
necessary.

G. Post-Trial Rights
Ga. Petition To Vacate Adoption

[a) Within two years after a final

- decree of adoption of any Indian child
by a state court, or within any longer
period of time permitted by the law of
the state, a parent who executeda .
cansent to termination of paternal rights.
or adoption of that child may petition
the court in which the final i
decree was entered to vacate the decree’
. and revoke the consent on the grounds
that snch consent was obtained by frau
or duress.” :

(b) Upon the filing of such petition, the
court shall give notice to all parties to
the adoption and shall
proceed to hold a hearing on the
petition. Where the court finds that the
parent’s consent was cobtained through
fraud or duress, it must vacate the
decree of adoption and order the
consent revoked and order the.child
returned to the parent.

G.1. Commentary

This section recommends that the
petition to vacate an adoption he E
brought in the same court in which the
decree was entered, since that court
clearly has jurisdiction, and witnesses
on the issue of frand or duress are most
likely to be within its jurisdiction.

G2, Adult Adoptee Rights

(2) Upon application by an Indian
individual has reached age 18 who
was the subject of an adoptive
placement, the court which entered the
of the tribial affiliations, if any of the
individual's biclogical parents and
provide such other information
necessary to protect any rights flowing

tribal relationship.

from the individual’s tri

(b) The section applies regardless of
whether or not the original adoption
was subject to the provisions of the Act.

-for memb

{c) Where state law prohibits
g\r loé‘:;ll of the ldmmf lheE .
fol parent, as ce of the
Bureau of Indian Affsirs shall be sought
where necessary to help an adoptee
who is le for membership in a tribe

establish that right without breaching
the confidentiality of the record.

G.2. Commentary

Subsection (b) makes clear that
adoptions completed prior to May 7,
1979, are covered by this provision. The
Act states that most portions of Title I
do not “affect a proceeding under State
law” initiated or completed prior to May
7, 1879, Providing information to an
e
to ct w! e
adoption was ordered.

The legislative history of the Act
makes it clear that this Act was not
intended to supersede the decision of
state legislatures on whether adult
adopiees may be told the names of their
biological parents. The intent is simply
to assure the on of rights
deriving from tribal membership. Where
Identity of the biologlcal pasents, b

entity e "
rights can be protected by asking the
Béaatto check mnﬁdeaiaﬂy whether the
adult adoptee meets the requirements
ership in an Indien tribe. If the
adoptee does meet those requirements,
the BIA can certify that fact to the
appropriate tribe, .

G.3. Notice of Change in Child's Status

(a) Whenever a final decree of
adoption of an Indian child has been
vacated or set aside, or the adoptive
parent has vo consented to the
termination of his or her parental rights
to the child, or whenever an Indian child
is removed from a foster care home or
institution for the purpose of further
foster care, preadoptive placement, or
adoptive placement, notice by the court
oran authorized by the court
shall be given to the child's biological
parents ﬁﬁm Indian custodians. Such
notice inform the recipient of his or
her right to petition for return of custody

f the child.

o

(b} A parent or Indian custodian may
waive his or her right to such notice by
executing a written waiver of notice
filed with the court. Such waiver may be
revoked at any time by filing with the
court a written notice of revocation, but
such revocation would not affect any -
proceeding which occurred before the
filing of the notice of revocation.

G.3. Commentary

This section'provides guidelines to aid
courts in applying the provisions of
Section 108 of the Act. Section 108 gives

legal standing to a biological parent or
prior Indian custodian to petition for
return of a child in cases of failed -
adoptions or changes in placement in
situations where there has been a
termination of parental rights. Section
108[b) provides the whenever an Indian
child is removed from a foster care
bome or institution for the purpose of
further foster care, preadoptive
placement, or adoptive placement, such
placement is to be in accordance with
the provisions of the Act—which
requires notice to the biological parents.
The Act is silent on the question of
whether a parent or Indian custodian
can waive the right to further notice.
Obviously, there will be cases in which
the biological parents will prefer not to
receive notice once their parental rj
bave been relinguished or terminated.
This section provides for such waivers
but, because the Act establishes an
absolute right to participate in any
future ings and to petition the
court for return of the the waiver
is revacable.

G.4. Maintenance of Records

The state shall establish a single
location where all records of every
foster care, preadoptive placement and
adoptive placement of Indian children
b‘zmmoﬁg:;:t:}awﬂl_beﬂaﬂablhy e
seven arequestbyan
Indian child's tribe or the Secretary. The
records shall contain, at a minimum, the
petition or complaint, all substantive
orders entered in the proceeding, and
the complete record of the placement
determination.
G.4. Commentary -

This section of the gnidelines
& procedure for implementing the
provisions of 25 U.S.C. § 1615(e). This
section has been modified from the
previous version which required that all
records be maintained in a single
location within the state. As revised this
section provides only that the records be
retrievable by a single office that would
make them available to the requester
within seven days of a For
some states (especially )
centralization of the records themselves
would create major administrative .
burdens. So long as the records can be
promptly made available at a single
location, the intent of this section that
the records be readily available will be
satisfied.
Forrest |. Gerard, .
Assistant Secretary, Indian Affairs.
November 16, 1978,
[FR Doc. 75-26231 Filed 11-23-7% B45 ax)
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